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RESOLUTION OF THE BOARD OF COMMISSIONERS
OF SAN MIGUEL COUNTY, COLORADO,

ADOPTION OF AN AMENDMENT TO THE SAN MIGUEL COUNTY LAND USE
CODE SECTION 5-29 MEDICAL AND RETAIL MARIJUANA FACILITIES &
ESTABLISHMENTS - INCLUDING PLANT COUNT LIMITS FOR BOTH PERSONAL
USE/RECREATIONAL AND MEDICAL MARIJUANA CULTIVATION ON
RESIDENTIAL AND NON-RESIDENTIAL PROPERTIES IN ALL ZONE DISTRICTS
IN UNINCORPORATED SAN MIGUEL COUNTY

Resolution 2018-005

WHEREAS, the primary purpose of these proposed Land Use Code (LUC) amendments is to set
and implement plant count limits on marijuana cultivation for both Personal Use/Recreational
and Medical Marijuana cultivation on Residential and Non-Residential Properties in all Zone
Districts in unincorporated San Miguel County (SMC) consistent with the provisions in House
Bill 17-1220, effective January 1, 2018, which are intended to stop diversion of legal marijuana
to the illegal market;

WHEREAS, the Colorado General Assembly’s “Legislative declaration,” Section 1 of H.B. 17-
1220, is adopted herein by reference, as the basis for the imposition of a LUC plant count
restriction on or in residential and/or in a non-residential property for cultivating both Personal
Use/Recreational and Medical Marijuana;

WHEREAS, it is proposed that the plant count limit for cultivating Personal Use/Recreational
Marijuana on Residential Property, as defined in this new state statute, is limited to not more
than twelve marijuana plants for Personal Use/Recreational use in all zone districts in
unincorporated San Miguel County. If a person wants to grow more than twelve marijuana plants
for Personal Use/Recreational use they would need to apply for and be approved and licensed by
the State DOR-MED and permitted and licensed by San Miguel County as a Retail Marijuana
Cultivation facility;

WHEREAS, it is proposed that a Medical Marijuana Patient or Primary Caregiver may grow up
to 12 marijuana plants on a Residential Property, however, it is also proposed that the LUC
amendment would include provisions and a process in the LUC whereby a Patient or Caregiver
could apply for and obtain County approval for an "extended plant count" for cultivating Medical
Marijuana on Residential Property. The "extended plant count" provision would allow a Patient
or Caregiver to exceed the 12 plant count limit to allow cultivation of up to but not more than 24
plants subject to meeting specific criteria through an Administrative review; twenty-four is the
maximum number of Personal Use/Recreational and/or Medical Marijuana plants that may be
grown on a Residential Property;

WHEREAS, the County Planning Commission (CPC) considered the proposed amendments to
LUC Section 5-29 concerning plant count limits at three public meetings in Norwood, Colorado,
on November 8, 2017, December 13, 2017, and January 10, 2018, respectively. The Planning
Commission at its public meeting held on January 10, 2018 unanimously recommended approval
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to the Board of County Commissioners with one addition to clarify “that multiple residences on a
property will be treated individually for plant count purposes”;

WHEREAS, it is proposed that the cultivation of private, unlicensed marijuana on "non-
residential" property, i.e. property where there is not an established residential structure, is
prohibited. Sheriff Masters and Deputy Covault have stated that in San Miguel County, the
majority of the large scale, private grows are already being conducted on non-residential
properties. It is this change to the LUC that is most needed if the County is going to stem the tide
of the over cultivation of marijuana in San Miguel County;

WHEREAS, a copy of the proposed LUC amendment regarding plant count limits for Personal
Use/Recreational and Medical Marijuana cultivation was referred to Steven Zwick, County
Attorney, Sheriff Bill Masters, Deputy Dan Covault, and Dan Hotsenpiller, District Attorney for
the 7% Judicial District, for their review and comment;

WHEREAS, in a December 21, 2017 email Dan Hotsenpiller, District Attorney, 7™ Judicial
District, provided comment on the proposed LUC amendments stating “Excellent job!, Seriously
very clear and considers all lawful interests”, Mr. Hotsenpiller’s email identified three minor
edits to the Enforcement section (all of which have been made by staff);

WHEREAS, in a December 22, 2017 email Deputy Dan Covault stated that the draft LUC is
exactly what the Sheriff and he were hoping for to assist in enforcement measures;

WHEREAS, the Town of Norwood Board of Trustees provided their support of the proposed
Land Use Code amendments in a January 22, 2018 letter stating that amending the LUC
regarding plant count limits for residential and prohibiting cultivation on non-residential
properties in all county zone districts, is a giant step in providing law enforcement the necessary
tools they need to regulate the diversion of legal marijuana to the illegal market, and the
amendment provides a process to accommodate those who may require an extended plant count
for medical reasons through an administrative process;

WHEREAS, at the January 10, 2018 CPC meeting Jennifer Fox, Esq. presented a letter she had
written to the County Planning Commission on behalf of her client(s), who are Medical
Marijuana Patients or Caregivers, who are opposed to the proposed amendments to LUC Section
5-29. In her letter Ms. Fox states that the proposed amendment seeks to place numerous
onerous, costly, unconstitutional and unenforceable restrictions on medical marijuana patients
and caregivers to cultivate medical marijuana in San Miguel County;

WHEREAS, at the BOCC January 23, 2018 meeting Ms. Fox submitted a letter to the Board
dated January 23, 2018 together with proposed revisions to the draft amendment to the County
LUC Section 5-29 concerning plant count limits on the cultivation of Medical and Personal
Use/Recreational Marijuana. As a part of this letter and proposed revisions to the LUC on behalf
of her clients Ms. Fox proposed that the County adopt caps on cultivation of marijuana plants on
or in in Residential Property of up to 49 plants per person and up to 99 plants per Residential
Property;
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WHEREAS, at their January 23, 2018 Public Hearing after hearing public comment on the
proposed LUC amendment including statements from Jennifer Fox, Esq. the BOCC continued
this Public Hearing to their next regular meeting to be held on February 7, 2018 in order to
provide the County Attorney and County staff time to review the assertions made by Ms. Fox in
her January 23, 2018 letter prior to taking a final action on this proposed LUC amendment;

WHEREAS, as a result of this additional review the County staff made several changes to the
draft amendment that was considered by the BOCC at its January 23, 2018 Public Hearing. The
changes that were made to the draft LUC amendment are specified in the February 7, 2018,
Planning Director Memorandum to the BOCC and have been incorporated in the actual draft
LUC amendment, the most substantial change is an acknowledgement that a Medical Marijuana
Patient and/or Primary Caregiver may grow up to twelve marijuana plants on Residential
Property without requiring their marijuana plants to be within a Locked and Enclosed Space as
defined in HB 17-1220 and also as defined in this LUC amendment;

WHEREAS, in a February 6, 2018 letter to the BOCC, Ms. Fox restated her concerns regarding
the proposed LUC amendment asking that the County Commissioners adopt in similar form the
edited version of the proposed amendments to the LUC Section 5-29 that she provided to the
Board on January 22, 2018. Ms. Fox in this letter to the BOCC again asserts that the provisions
of HB 17-1220 do not provide the “legal enabling authority” for the County to enact marijuana
plant count limits of the type contained in the proposed LUC Section 5-29;

WHEREAS, public notices included placing colored “block™ ads in both the Telluride Daily
Planet and in the Norwood Post; placing the agenda and required legal notice in the Norwood
Post and also in the Telluride Daily Planet; placing colored meeting “flyers” in the Norwood,
Placerville, Ophir and Telluride Post offices. A “flyer” was also posted in the US Bank lobby in
Norwood. Colored meeting flyers were also posted in the designated locations in the various
County buildings and offices. The agendas and the draft LUC amendment was also posted on the
County website and on the Planning Department web page for both the County Planning
Commission meetings and the Board of County Commissioner Meetings. A Public Hearing
Notice was published in the Norwood Post on January 3, 2018 and published in the Telluride
Daily Planet on January 5, 2018. Reference to all such notices are included in the Public Hearing
Record, attached hereto as Attachment “B”;

WHEREAS, the Board of County Commissioners of San Miguel County, Colorado considered
this LUC amendment, along with relevant evidence and testimony from the public, following
public hearings on January 23, 2018 and February 7, 2018 and finds that the proposed LUC
amendments meet the requirements set forth in Section 5-1802 of the Land Use Code and the
applicable statutory provisions set forth in Title 30, Article 28, Part 1, C.R.S.;

NOW, THEREFORE, BE IT RESOLVED that the Board of County Commissioners of San
Miguel County, Colorado, hereby unanimously approves the proposed amendments to LUC
Section 5-29 pertaining to establishing marijuana plant count limits for both Personal
Use/Recreational and Medical Marijuana cultivation on Residential and Non-Residential
properties in all Zone Districts within unincorporated San Miguel County, as recommended by
the County Sheriff, and the County Planning Commission, finding that the proposed amendments
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are consistent with both the provisions and local authority given to Counties as provided for in
HB 17-1220, effective January 1, 2018, and that this LUC amendment as drafted and attached
hereto and incorporated herein by reference as Attachment A to this Resolution, is in a form

.consistent with the organizational format and style of the code as required by LUC Section 5-
1802 Land Use Code amendments.

DONE AND APPROVED by the Board of Commissioners of San Miguel County, Colorado, on
February 8,2018. The amendment to LUC Section 5-29 set forth in Attachment A shall be legally
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ATTEST:

Chief Deputy Clerk

Attachments: Exhibit A - LUC Amendment
Exhibit B — Public Hearing Record
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ATTACHMENT A

SECTION 5-29 MEDICAL AND RETAIL MARIJUANA FACILITIES &

5-2901 A.

ESTABLISHMENTS - INCLUDING PLANT COUNT LIMITS FOR
BOTH PERSONAL USE/RECREATIONAL AND MEDICAL
MARIJUANA CULTIVATION ON RESIDENTIAL AND NON-
RESIDENTIAL PROPERTIES IN ALL ZONE DISTRICTS IN
UNINCORPORATED SAN MIGUEL COUNTY

Purpose of Section

The Purpose of the Medical and Retail Marijuana Facilities and Establishments
Section is to set forth the general requirements, review procedures, notice
provisions and review standards for locating and allowing both Medical and
Retail Marijuana Facilities and Establishments (Medical Marijuana Optional
Premises Cultivation Operations, Medical Marijuana Infused Products
Manufacturing and Retail Cultivation Facility and Retail Production
Manufacturing) in unincorporated areas of San Miguel County that are eligible for
licensing under the State of Colorado and San Miguel County licensing authority.
The County is aware of concerns expressed by some individuals that allowing
marijuana establishments may expose them to public safety risks and may also
change or alter the character of their neighborhood or the community. In
considering these concerns it is the County’s position that the most effective way
to control marijuana use in the community and to address public safety concerns
is to regulate it. In addition to having stringent state and local licensing
requirements for both medical and retail marijuana establishments the intent of
this section is to strike a reasonable balance of allowing regulated marijuana
establishments in limited locations through a thorough public review process that
will not expose residents in our residential neighborhoods and in rural areas to
safety risks and or dangerous situations.

Through citizen-initiated measures, Colorado voters provided its citizens
protections for the cultivation and use of medical marijuana in 2000 and personal
use/recreational marijuana in 2012. One of the reasons behind these citizen-
initiated measures in addition to “legalizing” marijuana, was to treat and regulate
personal use/recreational marijuana similar to the regulation of alcohol. The
authority for marijuana cultivation for both personal use/recreational and medical
marijuana is generally limited to six plants per person, some provisions allow
individuals to grow more plants for medical purposes. In the medical marijuana
code, a Medical Marijuana Patient (“Patient™) can grow an “extended plant count”
if his or her physician makes a recommendation that the Patient has a medical
necessity for more than six plants. A Primary Caregiver can grow medical
marijuana for each of the patients that he or she serves up to a total of five
patients. The State Health Agency (CDPHE) may allow a primary caregiver to
serve more than five patients in exceptional circumstances.

The constitutional provisions for both medical and recreational marijuana provide
protections for personal marijuana cultivation, but these provisions are silent on
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the questions of the time, place, and manner, where marijuana plants may be
grown or processed for medical or recreational use.

The extended plant count for Patients and Primary Caregiver provisions have
created a situation in which individuals are cultivating large guantities of
marijuana in unincorporated San Miguel County.

The County is setting plant count limits for both Medical and Personal
Use/Recreational Marijuana cultivation on both residential and non-residential
properties in all County Zone Districts in accordance with H.B.17-1220 in an
effort to reduce the amount of legally grown marijuana that is being diverted to
the illegal market.

Implementation of Plant Count Limits to Stop Diversion of Legal Marijuan
to the Illegal Market o

In adopting the Land Use Code (LUC) plant count restrictions for personal use/
recreational and medical cultivation operations on or in residential and non-
residential properties the Board of County Commissioners (BOCC) does hereby
specifically find and determine that significant quantities of medical marijuana are
being grown by both Medical Marijuana Patients and Primary Caregivers on or in
both residential and non-residential properties within unincorporated San Miguel
County (SMC). The BOCC also finds that such excessive marijuana plant
cultivation by Patients and Primary Caregivers contributes to the unregulated
“gray” market for medical marijuana product and negatively affect’s county and
state approved and licensed marijuana operations and facilities, since such
unlicensed operations do not bear the costs associated with compliance with state
and county regulatory requirements. Large scale unregulated marijuana
cultivation sites in unincorporated San Miguel County create a public safety issue
and are a public nuisance. The purpose of setting plant count limits on or in
residential and non-residential properties for personal use/recreational and
medical marijuana cultivation in all zone districts is to set reasonable limits
through plant counts restrictions on unlicensed, non-regulated, marijuana
cultivation as provided for and consistent with the authority provided by H.B. 17-
1220, effective January 1, 2018, to stop and or reduce the diversion of legal
marijuana to the illegal market.

5-2902 Plant Count Limits

A. Plant Count Limit for Personal Use/Recreational Marijuana on Residential

Property

Not more than twelve plants, including not more than six mature plants, shall be
cultivated at any time within any Residential Property, as defined herein, unless
the Retail Marijuana Cultivation Facility or Establishment growing recreational
marijuana has obtained the applicable state and county marijuana cultivation

facility or establishment licenses and any applicable County Special Use Permit
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